
CRIMINAL RESPONSIBILITY
FROM LEGAL REPRESENTATIVES

The law is very clear, the Legal Representative will only be found guilty if he/she took part in the
act or if the crime could not have been committed without his/her participation.However, in year
2019, a Guatemalan Justice Court found a Legal Representative guilty of a crime, even though
he did not directly participate in the act. The Legal Representative was found guilty because he
did not avoid the perpetration of the crime when he was specifically obligated to do so.

We analyzed a case, where a company´s accountant used fake invoices to support tax
deduction. The Court considered that the company´s CEO had a specific responsibility ruled by
Guatemala´s Commerce Law, which forces companies to held the accounting by the law and
requires everything to be completely fair and true.

rticle 38 of Guatemala´s Criminal Law regulates the criminal responsibility of
companies and other legal entities and establishes that the directors, managers,
executives, representatives, staff members or employees that took part in the
perpetration of a criminal act and without whom the act could not have been
committed, would be responsible for the crimes committed by these entities.
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For that matter, the Court found the company´s CEO guilty of the crime, because at the time of
his appointment as CEO, he obtained several rights and obligations with the company and with
the State, his conduct was indifferent and reliant, even though he had a legal obligation of
supervision and control due to his position in the company, he failed to manage this
obligations and his acts caused a result as if he had committed the crime himself. The Court
stated that the CEO had a position of guarantor (which very CEO or Legal Representative has),
being obligated to assure the legality of the company´s business.The CEO failed to fulfill his
duty and his actions and omissions resulted in a damage to the spirit of Guatemala´s Criminal
Law. At the end, the Court considered his actions and omissions, as a crime committed by
omission of supervision and control based on the article 18 of Guatemala´s Criminal law,
which says “whoever avoids a result that he is obligated to avoid, will respond as if he
committed the act”.

The Court based its sentence on the article 10 of Guatemala´s Criminal Law, which rules that
in order to link a person to investigation for the perpetration of a crime, there must be a direct
relation between the action or omission and the criminal act. For that matter, the Court
determined that the criminal act was a result of the inactivity of the accused on his position as
guarantor of the legality of the company´s business.
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